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IN THE SUPERIOR COURT OF FUTLON COUNTY 

STATE OF GEORGIA 

ANDREW MAURER, ) 

  ) 

 Plaintiff, )   

  ) 

v.  )   

  ) 

ANSLEY PARK CIVIC ASSOCIATION, ) 

INC., PAUL DIMMICK, SUSAN  ) 

CALLAWAY, BRYAN FIELDS,  )  CIVIL ACTION FILE NO. 2022CV368660 

MICHAEL BARNETT, SUDIE NOLAN- ) 

CASSIMATIS, MARK LITTMANN, ) 

ANN FAGAN-PODBER, JERRY ) 

PERULLO, ELIZABETH CLARKE, ) 

LAURA PALICKAR, SANDI MAJORS, ) 

SUZANNE RUSSO, JENNIFER  ) 

FRIESE, JANE HARMON, WENDY ) 

KIRKPATRICK, GEORGIA SCHLEY ) 

RITCHIE, JACK SEIBERT, MILDRED ) 

SPALDING each in their official capacity, ) 

AND JOHN DOES 1-10 ) 

  ) 

 Defendants.  

 

MOTION TO DISMISS PLAINTIFF’S COMPLAINT  

 

 COME NOW, Defendants Ansley Park Civic Association, Inc. (“APCA”), Paul Dimmick, 

Susan Callaway, Bryan Fields, Michael Barnett, Sudie Nolan-Cassimatis, Mark Littmann, Ann 

Fagan-Podber, Jerry Perullo, Elizabeth Clarke, Laura Palicker, Sandi Majors, Suzanne Russo, 

Jennifer Friese, Jane Harmon, Wendy Kirkpatrick, Georgia Schley Ritchie, Jack Seibert, and 

Mildred Spalding, each in their official capacities, (collectively, “Defendants”), and hereby file 

this Motion to Dismiss Plaintiff’s Complaint pursuant to O.C.G.A. §§ 9-11-11.1 & 9-11-12(b)(1) 

and (6) showing this Honorable Court as follows: 

 

 

Fulton County Superior Court
   ***EFILED***MH

Date: 10/12/2022 6:40 PM
Cathelene Robinson, Clerk
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INTRODUCTION 

As a threshold matter, this Court should dismiss Plaintiff’s Verified First Amended 

Complaint (the “Amended Complaint”) because he lacks standing to maintain this action, as a non-

member of the APCA. Indeed, Plaintiff readily admits that he is not a member of APCA. Plaintiff 

is therefore precluded from his attempt to enforce any governing documents of APCA. Moreover, 

Plaintiff’s claims amount to an effort to chill constitutionally protected speech of Defendants and 

are therefore barred by Georgia’s anti-SLAPP statute at O.C.G.A. § 9-11-11.1.  

This matter concerns an ongoing discussion among the Ansley Park community at-large 

(the “Ansley Park Community”) as to whether the Ansley Park Community should seek a historic 

preservation designation from the City of Atlanta. Plaintiff opposes seeking such a designation; 

however, he has chosen not to participate in the democratic process. Indeed, he has not made any 

effort to join APCA and voice his opinions as a member thereof. Moreover, to the best of 

Defendants’ knowledge, Plaintiff has not taken any overt, direct, or meaningful steps to campaign 

his opposition to a historic preservation designation. Instead, Plaintiff has simply filed this lawsuit 

which seeks to stifle free speech and retaliate against Defendants for marshaling their resources to 

educate APCA members and non-APCA members alike regarding the effect of adopting or not 

adopting a historic preservation designation within the Ansley Park Community.    

Plaintiff mischaracterizes Defendants’ actions as illegal attempts to influence legislation 

contrary to APCA’s Articles of Incorporation dated January 27, 1964 (the “Articles of 

Incorporation”), and relies upon a single provision of the Articles of Incorporation which simply 

recites the language of the applicable Internal Revenue Service Code (the “Tax Code”) to denote 

that APCA is a 26 U.S.C. § 501(c) organization.  
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Plaintiff attempts to disguise his litigation as seeking a declaration from this Court that 

Defendants are engaging in actions not permitted by the Articles of Incorporation. However, what 

Plaintiff truly seeks is an interpretation by this Court of 26 U.S.C. § 501(c) of the Tax Code, and 

a declaration that Defendants actions violated the Tax Code. Despite Plaintiff’s contentions, 26 

U.S.C. § 501(c) of the Tax Code does not provide Plaintiff or any other private citizen standing to 

assert a violation of the IRS Code. As such, Plaintiff lacks standing on those grounds as well. 

Regardless of standing, which Plaintiff cannot surmount, the actions of Defendants complained of 

by Plaintiff do not equate to “influencing legislation” as that phrase is defined by 26 U.S.C. § 

4911(d) of the Tax Code. Therefore, Defendants have acted within the scope of their nonprofit 

designation and the Complaint should be dismissed.  

FACTUAL BACKGROUND 

APCA is a Georgia nonprofit corporation that promotes and takes actions to preserve the 

welfare and safety of its members who reside in the Ansley Park neighborhood (“Ansley Park”). 

Am. Compl. ¶ 6; see neighborhood map at Am. Compl. Ex. B at 17. Currently, APCA is a 

voluntary membership association and consists of approximately 350 members out of over 600+ 

households in Ansley Park who pay an annual membership fee to APCA. Id. ¶ 9. The individual 

defendants are all APCA members and board members. Id. ¶¶ 10 – 27. Plaintiff is not a member 

of APCA. Id. ¶ 66. The Association is governed, in part, by its Articles of Incorporation (the 

“Articles of Incorporation”) and Amended and Restated Bylaws of Ansley Park Civic Association, 

Inc. (the “Bylaws”). Id. at Exs. A and B. 

Ansley Park currently does not have a historic designation, although Ansley Park was listed 

on the National Register of Historic Places in 1979. Id. ¶ 36. However, the Ansley Park community 

is currently exploring the pros and cons that seeking such a designation might have on Ansley 
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Park. Id. ¶ 37. To that end, in January 2021, APCA created its own exploratory committee, Ansley 

Park Forever (“APF”), pursuant to Article V of its Bylaws. Id. ¶ 38; Ex. B. APCA, by and through, 

APF has used its resources to gain a more complete understanding from City of Atlanta 

government officials regarding the practical and procedural implications that a historic designation 

carries. Id. at Ex. I and J. APCA and APF have made information gained through its exploratory 

committee available to APCA members. Id. ¶¶ 41, 48, 51-55. APCA is in the process of conducting 

a nonpartisan sentiment survey to gauge its members’ interest in whether those members believe 

the adoption of a historic preservation district would benefit or hinder the Ansley Park Community. 

Id. ¶¶ 2, 57, 58. Plaintiff initiated this immediate action seeking a declaratory judgment that 

Defendants have violated the Articles of Incorporation as a direct retaliation to these actions taken 

by APCA. See generally Am. Compl.  

In so doing, the Complaint relies solely upon Paragraph IV of the Articles of Incorporation 

to argue that APCA and APF’s actions violate the Articles of Incorporation through “ultra vires 

and unlawful” actions to “influence legislation.” Id. ¶¶ 1, 38, 40, 50, 52, 56-59, 65, 74. Paragraph 

IV of the Articles of Incorporation provides: 

[[APCA] is and shall be organized and operated exclusively for 

charitable and educational purposes. No Part of the property of 

said corporation and no part of its net earnings shall ever, at any 

time, inure to the benefit of any member or individual, nor shall said 

corporation have the power to, and shall never, carry on 

propaganda or otherwise attempt to influence legislation or 

directly or indirectly participate in, or intervene in any political 

campaign on behalf of or in opposition to any candidate for 

public office. Am. Compl. ¶ 33; Ex. A. (Emphasis added). 

 

Notably, this paragraph directly corresponds with the plain language of the Tax Code at 26 U.S.C. 

§ 501(c), which identifies the functions of tax-exempt organizations: 

Corporations, and any community chest, fund, or foundation, 

organized and operated exclusively for religious, charitable, 
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scientific, testing for public safety, literary, or educational 

purposes, or to foster national or international amateur sports 

competition (but only if no part of its activities involve the provision 

of athletic facilities or equipment), or for the prevention of cruelty 

to children or animals, no part of the net earnings of which inures to 

the benefit of any private shareholder or individual, no substantial 

part of the activities of which is carrying on propaganda, or 

otherwise attempting, to influence legislation (except as 

otherwise provided in subsection (h)), and which does not 

participate in, or intervene in (including the publishing or 

distributing of statements), any political campaign on behalf of (or 

in opposition to) any candidate for public office. (Emphasis 

added). 

 

Throughout the Amended Complaint, Plaintiff haphazardly uses of the term “influence 

legislation”, but this term is expressly defined under the Tax Code. Indeed, 26 U.S.C. § 501(h)(2) 

entitled “Definitions…for purposes of [26 U.S.C. § 501]” cites to 26 USCA § 4911(d) for the 

definition of “influencing legislation” and exemptions thereto. Am. Compl. ¶¶ 1, 38, 40, 50, 52, 

56-59, 65, 74. 

In pertinent part, 26 USCA § 4911(d), defines “influencing legislation” as follows: 

(d) Influencing legislation. 

 

(1) General rule. Except as otherwise provided in paragraph (2), for 

purposes of this section, the term “influencing legislation” means— 

 

(A) any attempt to influence any legislation through an attempt to 

affect the opinions of the general public or any segment thereof, 

and 

 

(B)  any attempt to influence any legislation through communication 

with any member or employee of a legislative body, or with any 

government official or employee who may participate in the 

formulation of the legislation. 

 

(2) Exceptions. For purposes of this section, the term “influencing 

legislation”, with respect to an organization, does not include: 

 

(A) making available the results of nonpartisan analysis, study, or 

research; 
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(B) providing of technical advice or assistance (where such advice 

would otherwise constitute the influencing of legislation) to a 

governmental body or to a committee or other subdivision 

thereof in response to a written request by such body or 

subdivision, as the case may be; 

 

(C) appearances before, or communications to, any legislative body 

with respect to a possible decision of such body which might 

affect the existence of the organization, its powers and duties, 

tax-exempt status, or the deduction of contributions to the 

organization; 

 

(D) communications between the organization and its bona fide 

members with respect to legislation or proposed legislation of 

direct interest to the organization and such members, other than 

communications described in paragraph (3); and 

 

(E) any communication with a government official or employee, 

other than 

 

(i) a communication with a member or employee of a 

legislative body (where such communication would 

otherwise constitute the influencing of legislation), or 

 

(ii) a communication the principal purpose of which is to 

influence legislation. 

 

(3) Communications with members. 

 

(A) A communication between an organization and any bona fide 

member of such organization to directly encourage such 

member to communicate as provided in paragraph (1)(B) shall 

be treated as a communication described in paragraph (1)(B). 

 

(B) A communication between an organization and any bona fide 

member of such organization to directly encourage such 

member to urge persons other than members to communicate 

as provided in either subparagraph (A) or subparagraph (B) of 

paragraph (1) shall be treated as a communication described in 

paragraph (1)(A). 

 

As stated in greater detail below, it is Defendants’ position that Plaintiff, a non-member of 

APCA, lacks standing to enforce the Articles of Incorporation against Defendants. It is further 

Defendants’ position that because Paragraph IV of the Articles of Incorporation is so heavily 
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rooted in the Tax Code, what Plaintiff really seeks is for this Court to interpret the language of 26 

§ 501(c) against Defendants. Plaintiff is a private citizen without authority to enforce 26 § 501(c) 

against Defendants and therefore lacks standing for this reason as well. Finally, even if Plaintiff 

had standing to maintain this action, it is Defendants’ position that their actions complained of by 

Plaintiff do amount to “influencing legislation” at all.  

For these reasons, more fully discussed below, the Complaint should be dismissed. 

ARGUMENT AND CITATION TO AUTHORITY 

A. Standard of Review 

To prevail on a motion to dismiss for failure to state a claim upon which relief may be 

granted, a defendant must show that (1) the allegations in the complaint demonstrate with certainty 

that the plaintiff would not be entitled to relief under any set of provable facts asserted in support 

of the claim; and (2) the plaintiff cannot possibly introduce evidence within the framework of the 

complaint sufficient to warrant a grant of the relief sought.  Anderson v. Flake, 267 Ga. 498, 501 

(1997); Mooney v. Mooney, 235 Ga. App. 117, 117 (1998). Here, Plaintiff lacks standing to 

maintain his declaratory judgment action because he is not a member of APCA. Even if Plaintiff 

had standing to maintain this action, the Amended Complaint should be dismissed because 

Defendants have acted within the scope of their 26 U.S.C. § 501(c)(4) designation. 

B. The Complaint Should be Dismissed Because Plaintiff is Not a Member of APCA  

 

Plaintiffs Amended Complaint should be dismissed because Plaintiff is a non-member of 

the APCA, and therefore lacks standing under Georgia law to pursue his alleged claims. 

“[S]tanding must be determined at the time at which the plaintiff’s complaint is filed in order to 

place an actual case or controversy within the purview of the court.” Perdue v. Lake, 282 Ga. 348, 

348, 647 S.E.2d 6, 7 (2007) (internal quotation marks omitted). Code Section 14-3-304 reads: 
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(a) Except as provided in subsection (b) of this Code section, the 

validity of corporate action may not be challenged on the ground 

that the corporation lacks or lacked power to act. 

(b) A corporation's power to act may be challenged: 

(1) In a proceeding by a member against the corporation to 

enjoin the act; 

(2) In a proceeding by the corporation, directly, derivatively, 

or through a receiver, trustee, or other legal representative, 

against an incumbent or former director, officer, employee, 

or agent of the corporation; or 

(3) In a proceeding by the Attorney General under Code 

Section 14-3-1430. 

(c) In a member's proceeding under paragraph (1) of subsection (b) 

of this Code section to enjoin an unauthorized corporate act, the 

court may enjoin or set aside the act, if equitable and if all affected 

persons are parties to the proceeding, and may award damages for 

loss, other than anticipated profits, suffered by the corporation or 

another party because of enjoining the unauthorized act. 

 

Additionally, to establish standing, the plaintiff must state “(1) an injury in fact; (2) a causal 

connection between the injury and the causal conduct; and (3) the likelihood that the injury will 

be redressed with a favorable decision.” Sons of Conf. Veterans v. Newton Cty. Bd. of Comm’rs, 

861 S.E.2d 653 (Ga. Ct. App. 2021). “An ‘injury in fact’ is one that is both ‘concrete and 

particularized’ and ‘actual or imminent, not conjectural or hypothetical.’” Id. Consistent with these 

requirements, Georgia’s Declaratory Judgment Act, O.C.G.A. § 9-4-1 et seq., “authorizes 

declaratory judgments only to resolve actual and justiciable controversies.” Fulton Cty. v. City of 

Atlanta, 299 Ga. 676, 677, 791 S.E.2d 821, 823 (2016).  

To state a legal interest sufficient to maintain standing under the Declaratory Judgment Act 

as Plaintiff does here, the party seeking declaratory relief has the burden to “show that [his] rights 

are in direct issue or jeopardy. [He] must show that the facts are complete and that the interest is 

not merely academic, hypothetical, or colorable, but actual.” U-Haul Co. of Ariz. v. Rutland, 348 

Ga. App. 738, 743, 824 S.E.2d 644, 651 (2019) (quoting Bd. of Nat. Res. of Ga. v. Monroe Cty., 

252 Ga. App. 555, 557, 556 S.E.2d 834, 836 (2001)). In other words, declaratory judgment is not 
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available when the opinion would be merely advisory. Baker v. City of Marietta, 271 Ga. 210 

(1999). 

Here, Plaintiff seeks declaratory judgment against Defendants for allegedly acting ultra 

vires in violation of the Articles of Incorporation of APCA. However, Plaintiff admits that he is 

not a member of the APCA. See Am. Compl. ¶ 66. Accordingly, the Court’s inquiry should stop 

there and proceed no further because Georgia law prohibits Plaintiff from challenging APCA’s 

power to act. See O.C.G.A. 14-3-304; see also Chattanooga-Hamilton County Hosp. Auth. v. 

Hosp. Auth. of Walker, 4:14-CV-0040-HLM, 2014 WL 12489763, at *4 (N.D. Ga. Aug. 28, 2014) 

(“The ultra vires doctrine consequently has very limited applicability under Georgia law, and this 

action presents none of the rare circumstances in which the doctrine would apply.”). 

Additionally, because Plaintiff is not a member of APCA, and has not ever been a member, 

he has no vested rights under the Articles of Incorporation. See Bartley v. Augusta Country Club, 

Inc., 166 Ga. App. 1, 2, (1983) (Appellant lacked any vested right to use a private club’s facilities 

because “appellant ha[d] never been a member of the Club, as defined by its by-laws.”). Plaintiff’s 

rights are therefore not “in direct issue or jeopardy,” and any decision by this court that interprets 

the scope of Defendants powers under the Articles of Incorporation would be academic and 

advisory in nature as to Plaintiff. See Rutland, 348 Ga. App. 743 (2019). 

For the foregoing reasons, Plaintiff lacks standing to challenge the power of the APCA to 

act, and so the Amended Complaint should be dismissed.  

C. Plaintiff Also Lacks Standing to Enforce the Tax Code Against Defendants 

Plaintiff’s entire Complaint alleges that Defendants have acted beyond the scope of 

Paragraph IV of the Articles of Incorporation to “influence legislation.” Am. Compl.  ¶¶ 1, 38, 40, 

50, 52, 56-59, 65, 74. Defendants summarily deny this allegation. However, as a threshold matter, 
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what Plaintiff really seeks from this Court is an advisory interpretation of 26 U.S.C. § 501(c) of 

the Tax Code, and a declaration that Defendants have violated the Tax Code. Plaintiff lacks 

standing to assert any such claim, and therefore Plaintiff’s claims should be dismissed. 

Indeed, the Amended Complaint ignores that the language of Paragraph IV of the Articles 

of Incorporation mirrors the language of 26 U.S.C. § 501(c)(3) of the Tax Code. 

26 U.S.C. § 501(c) identifies certain tax exempt organizations which includes: 

Corporations, and any community chest, fund, or foundation, 

organized and operated exclusively for religious, charitable, 

scientific, testing for public safety, literary, or educational 

purposes, or to foster national or international amateur sports 

competition (but only if no part of its activities involve the provision 

of athletic facilities or equipment), or for the prevention of cruelty 

to children or animals, no part of the net earnings of which inures to 

the benefit of any private shareholder or individual, no substantial 

part of the activities of which is carrying on propaganda, or 

otherwise attempting, to influence legislation (except as 

otherwise provided in subsection (h)), and which does not 

participate in, or intervene in (including the publishing or 

distributing of statements), any political campaign on behalf of (or 

in opposition to) any candidate for public office. 

 

26 U.S.C. § 501(c)(3) (emphasis added). The emphasized terms and phrases of 26 U.S.C. § 

501(c)(3) also appear in Paragraph IV of the Articles of Incorporation which provides: 

[APCA] is and shall be organized and operated exclusively for 

charitable and educational purposes. No Part of the property of 

said corporation and no part of its net earnings shall ever, at any 

time, inure to the benefit of any member or individual, nor shall said 

corporation have the power to, and shall never, carry on 

propaganda or otherwise attempt to influence legislation or 

directly or indirectly participate in, or intervene in any political 

campaign on behalf of or in opposition to any candidate for 

public office. 

 

In other words, Paragraph IV of the Articles of Incorporation is a mere recitation of the permissible 

manners of operation of tax-exempt organizations under the Tax Code, and the Amended 

Complaint seeks relief under the Tax Code, not the Articles of Incorporation. The United States 
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District Court for the Middle District of Georgia has held, in no uncertain terms, that such actions 

may not be maintained by private citizens:  

Nowhere among the pages and pages of the Internal 

Revenue Code is there any indication of an intent to 

give private parties a right to enforce Section 501(c)(3). Within its 

comprehensive scheme, the Code generally reserves administration 

and enforcement of the tax code to the Secretary of the Treasury, 

“except as otherwise expressly provided by law.” See 26 U.S.C. § 

7801(a). There is no express provision in Section 501(c)(3) that 

permits a private citizen to sue a tax-exempt entity for failure to 

meet the requirements of the statute.  

 

Washington ex rel. Washington v. Med. Ctr. of Cent. Georgia, Inc., 2005 WL 4157465, at 4 (M.D.  

 

Ga. Jan. 21, 2005) (emphasis added). Plaintiff therefore lacks standing to request a declaration that 

Defendants have violated the Tax Code, and the Complaint should be dismissed. 

D. Even if the Plaintiff did have Standing, the Complaint Should be Dismissed Because 

Defendants have, at all Times Relevant to this Litigation, Acted Within the Scope of 

the Articles of Incorporation  

 

Even if Plaintiff had standing to sustain this litigation (which he does not), the Complaint 

should still be dismissed because each of Defendants’ actions complained of by Plaintiff are 

permissible under the Articles of Incorporation. Plaintiff alleges that Defendants have engaged in 

“ultra vires and unlawful” actions to “influence legislation” in violation of Paragraph IV of the 

Articles of Incorporation in three (3) predominate ways: 

1) Forming the Ansley Park Forever Committee (Am. Compl. ¶¶ 40-41); 

2) Meeting with City of Atlanta officials regarding the effect that a historic 

preservation designation would have upon Ansley Park versus maintaining the 

status quo (Id. at 42, 49, 52-56)1; and, 

 
1 Interestingly, Plaintiff asserts detailed, and purportedly verified, allegations of what purportedly 

transpired at certain meetings between Defendants and City of Atlanta officials despite Plaintiff 

not attending any such meetings. 
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3) APCA conducting a vote to gauge the interest of APCA members of 

adopting or not adopting a historic preservation designation within Ansley Park (Id. 

¶¶ 2, 57, 58). 

Each of the actions complained of by Plaintiff in the Amended Complaint are permissible under 

the Articles of Incorporation. In support of this conclusion, we must once again look to the Tax 

Code which expressly defines what it means for a nonprofit organization to “influence legislation.” 

See 26 U.S.C. § 501(c); 26 USCA § 4911(d).  

a) The Definition for “Influencing Legislation” at 26 U.S.C. § 501(h)(2) and 26 USCA 

§ 4911(d) Controls this Action 

 

Plaintiff attempts to insert his own definition of what it means to “influence legislation” in 

support of the Amended Complaint. Am. Compl. ¶¶ 1, 38, 40, 50, 52, 56-59, 65, 74. However, the 

Complaint plainly ignores the origins of the term “influencing legislation” in the Articles of 

Incorporation. Indeed, 26 U.S.C. § 501(h)(2) entitled “Definitions…for purposes of [26 U.S.C. § 

501]” cites to 26 USCA § 4911(d) for the definition of “influencing legislation” and exemptions 

thereto, which provides as follows: 

(d) Influencing legislation. 

 

(1) General rule. Except as otherwise provided in paragraph (2), for 

purposes of this section, the term “influencing legislation” means— 

 

(A) any attempt to influence any legislation through an attempt to 

affect the opinions of the general public or any segment thereof, 

and 

 

(B)  any attempt to influence any legislation through communication 

with any member or employee of a legislative body, or with any 

government official or employee who may participate in the 

formulation of the legislation. 

 

(2) Exceptions. For purposes of this section, the term “influencing 

legislation”, with respect to an organization, does not include: 
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(A) making available the results of nonpartisan analysis, study, or 

research; 

 

(B) providing of technical advice or assistance (where such advice 

would otherwise constitute the influencing of legislation) to a 

governmental body or to a committee or other subdivision 

thereof in response to a written request by such body or 

subdivision, as the case may be; 

 

(C) appearances before, or communications to, any legislative body 

with respect to a possible decision of such body which might 

affect the existence of the organization, its powers and duties, 

tax-exempt status, or the deduction of contributions to the 

organization; 

 

(D) communications between the organization and its bona fide 

members with respect to legislation or proposed legislation of 

direct interest to the organization and such members, other than 

communications described in paragraph (3); and 

 

(E) any communication with a government official or employee, 

other than 

 

(iii) a communication with a member or employee of a 

legislative body (where such communication would 

otherwise constitute the influencing of legislation), or 

 

(iv) a communication the principal purpose of which is to 

influence legislation. 

 

(3) Communications with members. 

 

(C) A communication between an organization and any bona fide 

member of such organization to directly encourage such 

member to communicate as provided in paragraph (1)(B) shall 

be treated as a communication described in paragraph (1)(B). 

 

(D) A communication between an organization and any bona fide 

member of such organization to directly encourage such 

member to urge persons other than members to communicate 

as provided in either subparagraph (A) or subparagraph (B) of 

paragraph (1) shall be treated as a communication described in 

paragraph (1)(A). 
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b) Defendants Have Not Engaged in Any Action that Amounts to “Influencing 

Legislation” Under 26 U.S.C. § 501(h)(2) and 26 U.S.C. § 4911(d) 

 

With the definition of “influencing legislation” expressly defined by the Tax Code, Plaintiff 

has not identified any action by Defendants that amounts to influencing legislation. Accordingly, 

the Complaint should be dismissed. 

First, the formation of a committee by APCA, in this case APF, does not in and of itself 

constitute “influencing legislation” anywhere under 26 USCA § 4911(d). See Am. Compl. ¶ 41.  

Second, without any evidence whatsoever, Paragraph No. 49 makes the bald assertion that 

those meetings were “an attempt to influence the enactment of legislation.” Plaintiff did not attend 

those meetings, and therefore his verified allegation is unsupported by personal knowledge.  

However, Defendants’ meetings with City of Atlanta government officials regarding the 

effect that a historic preservation designation would have upon the Ansley Park Community versus 

maintaining the status quo amount to exempted “appearances before, or communications to, any 

legislative body with respect to a possible decision of such body which might affect the existence 

of the organization, its powers and duties, tax-exempt status, or the deduction of contributions to 

the organization.” See 26 USCA § 4911(d)(2)(C); Am. Compl. ¶¶ 49, 51-52; Ex. J. 

Third, Ex. E to the Amended Complaint is not impermissible “communication between 

[APCA or APF] and any bona fide member of such organization to directly encourage such 

member to communicate [or to urge persons other than members to communicate]” with the 

general public or a government official to influence legislation. See 26 USCA § 4911(d)(3)(1)-(2).  

To the contrary, Ex. E serves as an educational publication to APCA members regarding historic 

preservation districts generally, and how the adoption of a historic preservation district in the 

Ansley Park Community might impact APCA members. Id. at Ex. E. In other words, the contents 
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of Ex. E are wholly permissible communications consistent with 26 U.S.C. § 26 USCA § 

4911(d)(2)(D), and do not amount to influencing legislation. 

Fourth, Plaintiff points to Exhibits I and J of the Amended Complaint to allege that 

communication by and between certain Defendants, APCA members, and Doug Young (“Mr. 

Young”), City of Atlanta Interim Director Office of Design, amounts to attempts to influence 

legislation. Am. Compl. ¶¶ 49, 51-52; Ex. I, J. These exhibits referenced simply do not support 

that conclusion in any way. 

Crucially, Ex. I contains several communications that do not include Mr. Young at all. 

Indeed, Ex. I at Pages 6-13 are communications by and between APCA members only regarding 

their technical understanding of the City of Atlanta’s current interim controls for the Ansley Park 

Community codified within the City of Atlanta’s Code of Ordinances (the “Code”). Id. at Ex. I at 

Pages 6-13. These portions of Ex. I of the Complaint undoubtedly amount to “communications 

between the organization and its bona fide members with respect to legislation or proposed 

legislation of direct interest to the organization and such members.” See 26 U.S.C. § 

4911(d)(2)(D). Accordingly, Pages 6-13 of Exhibit I to the Complaint do not amount to influencing 

litigation under 26 USCA § 4911(d). 

At Pages 1-6 of Ex. I, APCA and Mr. Young exchange drafts of an article intended to be 

published in APCA’s monthly publication of the “Ansleyphile.” Id. at Ex. I, Page 1. The plain 

language of the draft contained at Ex. I does not singularly encourage adoption of a historic district. 

Instead, the plain language demonstrates an effort to educate APCA members regarding the current 

“interim controls” of the City found in the Code as they relate to the discussion of adopting (or not 

adopting) a historic preservation designation for the Ansley Park Community. See Ex. I at Page 3 

(“Hi Doug…I fear that the text additions that were added by the Ansleyphile editor make our 
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article read like a textbook rather than convey the simple concepts to our residents. Our goal with 

the article is to educate…”) (emphasis added). Accordingly, the communications at Ex. I at Pages 

1-6 do not amount to the “influencing legislation.” 26 U.S.C. § 4911(d)(2)(D). 

Similarly, Ex. J does not amount to influencing legislation. 26 U.S.C. § 4911(d)(2)(D). Ex. 

J constitutes a dialogue between Mr. Young and APCA concerning information related to creating 

interim controls for a possible adoption of a historic preservation district that is the subject of the 

ongoing discussion within the Ansley Park Community. See Complaint at Ex. J. These discussions 

on the interim controls do not “influence legislation” as Mr. Young is a City of Atlanta staff 

member that is not in charge of the creation of a historic district in the Ansley Park Community.  

Accordingly, such correspondence does not constitute “influencing legislation” pursuant to those 

exceptions set forth at 26 U.S.C. § 4911(d)(2)(B)-(C). 

Finally, APCA’s taking of and making available the results of a sentiment survey to gauge 

the interest of APCA members regarding the adoption or rejection of a historic preservation 

designation within Ansley Park is also an express exception to the definition of influencing 

legislation. Am. Compl. ¶¶ 58, 59, 64. Id. at (d)(2)(A) (“…making available the results of 

nonpartisan analysis, study, or research”). Accordingly, even viewing the facts in a light most 

favorable to Plaintiff, Plaintiff has failed to state a claim upon which his requested relief can be 

granted, and the Amended Complaint should be dismissed.  

c) Plaintiff’s Amended Complaint should be Dismissed as Moot as to Voting 

Plaintiff seeks, in his Amended Complaint “temporary and permanent relief enjoining 

Defendants from … create[ing]…voting procedures which disenfranchise hundreds of property 

owners within Ansley Park.” Am. Compl. ¶ 88.  Further, Plaintiff alleges, “Defendant Association 

is, without authority or right, attempting to force through voting procedures whereby condominium 
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owners must vote by complex instead of by individual household…” Id. ¶ 2. Plaintiff alleges that 

“[t]hese procedures are designed to and will dilute and strict three hundred and two (302) 

condominium owners, who each normally have an independent vote, down to just sixteen (16) 

votes.” Id.  Regardless of Plaintiff’s mischaracterization and argumentatively charged “facts”, 

Plaintiff’s allegations are unfounded, and more importantly, moot. To the extent that Plaintiff seeks 

to enjoin Defendants from engaging in a sentiment survey (see Am. Compl. Ex. C), such vote has 

already occurred and therefore Plaintiff’s seeking an injunction is moot.   

As such, Plaintiff’s Amended Complaint should be dismissed as moot to the extent that it 

seeks to enjoin voting that has already occurred. 

E. The Amended Complaint should be struck/dismissed under Georgia’s Anti-

SLAPP Statute (O.C.G.A. § 9-11-11.1) 

 

The Amended Complaint should be dismissed as it is intended to silence and intimidate 

APCA from exercising their right to free speech.  

“[A] SLAPP is a lawsuit intended to silence and intimidate critics or 

opponents by overwhelming them with the cost of a legal defense 

until they abandon that criticism or opposition.” SLAPPs are 

meritless lawsuits brought not to vindicate legally cognizable rights, 

but instead to deter or punish the exercise of constitutional rights of 

petition and free speech by tying up their target’s resources and 

driving up the costs of litigation."  

 

Geer v. Phoebe Putney Health Sys., Inc., 310 Ga. 279, 282 (2020), reconsid. denied (Nov 2, 2020). 

Georgia’s anti-SLAPP2 statute was enacted in 1996. In its current iteration the statute provides in 

relevant part as follows: 

(a) The General Assembly of Georgia finds and declares that it is in 

the public interest to encourage participation by the citizens of 

Georgia in matters of public significance and public interest through 

the exercise of their constitutional rights of petition and freedom of 

speech. The General Assembly of Georgia further finds and declares 

 
2 SLAPP stands for Strategic Lawsuits Against Public Participation. 
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that the valid exercise of the constitutional rights of petition and 

freedom of speech should not be chilled through abuse of the judicial 

process. To accomplish the declarations provided for under this 

subsection, this Code section shall be construed broadly. 

 

(b) (1) A claim for relief against a person or entity arising from 

any act of such person or entity which could reasonably be 

construed as an act in furtherance of the person’s or entity’s 

right of petition or free speech under the Constitution of the 

United States or the Constitution of the State of Georgia in 

connection with an issue of public interest or concern shall 

be subject to a motion to strike unless the court determines 

that the nonmoving party has established that there is a 

probability that the nonmoving party will prevail on the 

claim.  

 

(2) In making the determination as provided for in paragraph 

(1) of this subsection, the court shall consider the pleadings 

and supporting and opposing affidavits stating the facts upon 

which the liability or defense is based; provided, 

however, that if there exists a claim that the nonmoving party 

is a public figure plaintiff, then the nonmoving party shall be 

entitled to discovery on the sole issue of actual malice 

whenever actual malice is relevant to the court’s 

determination under paragraph (1) of this subsection. 

 

(3) If the court determines that the nonmoving party under 

paragraph (1) of this subsection has established a probability 

that he or she would prevail on the claim, neither that 

determination nor the fact of such determination shall be 

admissible in evidence at any later stage of the case or in any 

subsequent action and no burden of proof or degree of proof 

otherwise applicable shall be affected by such determination 

in any later stage of the case or in any subsequent 

proceeding. 

 

(b.1) In any action subject to subsection (b) of this Code section, a 

prevailing moving party on a motion to strike shall be granted the 

recovery of attorney’s fees and expenses of litigation related to the 

action in an amount to be determined by the court based on the facts 

and circumstances of the case. If the court finds that a motion to 

strike is frivolous or is solely intended to cause unnecessary delay, 

the court shall award attorney’s fees and expenses of litigation to the 

nonmoving party prevailing on the motion for the attorney’s fees 

and expenses of litigation associated with the motion in an amount 
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to be determined by the court based on the facts and circumstances 

of the case. 

 

(c) As used in this Code section, the term “act in furtherance of the 

person’s or entity’s right of petition or free speech under the 

Constitution of the United States or the Constitution of the State of 

Georgia in connection with an issue of public interest or concern” 

shall include:  

 

(1) Any written or oral statement or writing or petition made 

before a legislative, executive, or judicial proceeding, or any 

other official proceeding authorized by law; 

 

(2) Any written or oral statement or writing or petition made 

in connection with an issue under consideration or review by 

a legislative, executive, or judicial body, or any other official 

proceeding authorized by law; 

 

(3) Any written or oral statement or writing or petition made 

in a place open to the public or a public forum in connection 

with an issue of public interest or concern; or 

 

(4) Any other conduct in furtherance of the exercise of the 

constitutional right of petition or free speech in connection 

with a public issue or an issue of public concern. 

 

Georgia’s Supreme Court has recently set out the steps that must be used to  determine a motion 

to strike under this statute: 

The text of OCGA § 9-11-11.1 (b) (1) makes clear that the analysis 

of an anti-SLAPP motion involves two steps. First, the court must 

decide whether the party filing the anti-SLAPP motion (usually, the 

defendant) has made a threshold showing that the challenged claim 

is one “arising from” protected activity. It is not enough to show that 

the claim was filed after protected activity took place or “arguably 

may have been ‘triggered’ by protected activity. The critical 

consideration is whether the cause of action is based on the 

defendant’s protected free speech or petitioning activity. A 

defendant meets its burden by demonstrating that the act underlying 

the challenged claim could reasonably be construed as fitting within 

one of the categories spelled out in subsection (c). 

 

If a court concludes that this threshold showing has been made, it 

must proceed to the second step of the analysis and decide whether 

the plaintiff has established that there is a probability that the 
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plaintiff will prevail on the claim. To meet this burden, the plaintiff 

must demonstrate that the complaint is both legally sufficient and 

supported by a sufficient prima facie showing of facts to sustain a 

favorable judgment if the evidence submitted by the plaintiff is 

credited. The plaintiff’s evidence is accepted as true; the defendant’s 

evidence is evaluated to determine if it defeats the plaintiff’s 

showing as a matter of law.  

 

Only a claim that satisfies both prongs of the anti-SLAPP statute – 

i.e., that arises from protected activity and lacks even minimal merit 

– is a SLAPP that is subject to being stricken. 

 

(Citations omitted. Footnote omitted. Punctuation omitted. Emphasis in original) Wilkes & 

McHugh, PA v. LTC Consulting, LP, 306 Ga. 252, 261-63 (2019).  

1) The Activity Plaintiff seeks to challenge is “Protected Activity” 

Code section 9-11-11.1(c) enumerates four specific categories of protected speech or 

petitioning activity: 

(1) Any written or oral statement or writing or petition made before a legislative, executive, 

or judicial proceeding, or any other official proceeding authorized by law; 

 

(2) Any written or oral statement or writing or petition made in connection with an issue 

under consideration or review by a legislative, executive, or judicial body, or any other 

official proceeding authorized by law; 

 

(3) Any written or oral statement or writing or petition made in a place open to the public 

or a public forum in connection with an issue of public interest or concern; or 

 

(4) Any other conduct in furtherance of the exercise of the constitutional right of petition 

or free speech in connection with a public issue or an issue of public concern. 

 

As discussed above, Plaintiff primarily seeks to have this declare that Defendants have 

engaged in “ultra vires and unlawful” actions to “influence legislation” in violation of Paragraph 

IV of the Articles of Incorporation in three (3) predominate ways: 
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1) Forming the Ansley Park Forever Committee (Am. Compl. ¶¶ 40-41); 

2) Meeting with City of Atlanta officials regarding the effect that a historic 

preservation designation would have upon Ansley Park versus maintaining the 

status quo (Id. at 42, 49, 52-56); and, 

3) APCA conducting a vote to gauge the interest of APCA members of 

adopting or not adopting a historic preservation designation within Ansley Park (Id. 

¶¶ 2, 57, 58). 

Each of these activities described above is “protected activity” and therefore Plaintiff has met the 

first prong of the Wilkes test. 

 First, forming the Ansley Park Forever Committee is expressly permitted pursuant to 

Article V of its Bylaws. Am. Compl. ¶ 38; Ex. B. Exercise of this right expressly permitted in the 

Bylaws falls squarely within the purview of O.C.G.A. § 9-11-11.1(c)(4) (“Any other conduct in 

furtherance of the exercise of the constitutional right of petition or free speech in connection with 

a public issue or an issue of public concern.”). Here, forming the Ansley Park Forever Committee 

was conduct in furtherance of the exercise of APCA’s constitutional right of free speech in 

connection with the possibility of a historic preservation district being created in Ansley Park.  The 

committee was additionally created for educational purposes which is expressly permitted by 

Article V of its Bylaws. Further, given that the Ansley Park Community would be affected by such 

a designation, this was a public issue or an issue of public concern that is “protected activity”. 

 Second, meeting with City of Atlanta officials regarding the effect of a historic preservation 

designation would have upon Ansley Park, versus maintaining the status quo, falls within the 

purview of O.C.G.A. § 9-11-11.1(c)(2),(3) (“Any written or oral statement or writing or petition 

made in connection with an issue under consideration or review by a legislative, executive, or 
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judicial body, or any other official proceeding authorized by law; [or] [a]ny written or oral 

statement or writing or petition made in a place open to the public or a public forum in connection 

with an issue of public interest or concern”).  Here, meeting with the City of Atlanta officials 

constituted written or oral statements made in consideration or review by an executive and 

constituted written or oral statements made in a place open to the public and in a public form in 

connection with an issue of public interest or concern [historic preservation designation]. Because 

the meeting with City of Atlanta officials falls within O.C.G.A. § 9-11-11.1(c)(2),(3), this is a 

protected activity. 

 Third, APCA conducting a vote to gauge the interest of APCA members of adopting or not 

adopting a historic preservation designation within Ansley Park falls within the purview of 

O.C.G.A. § 9-11-11.1(c)(3), (4) as well.  Here, the vote constituted written statements made in a 

place open to the public or a public forum [online voting] in connection with an issue of public 

interest tor concern [historic preservation designation].  Also, the vote constituted other conduct 

in furtherance of the exercise of the constitution al right of free speech in connection with a public 

issue or issue of public concern [historic preservation designation].  Because the voting falls within 

O.C.G.A. § 9-11-11.1(c)(3),(4), this is a protected activity. 

2) There is no Possibility that Plaintiff can Demonstrate that its Claim is Legally 

Sufficient 

 

Defendants have made a threshold showing that the activity Plaintiff seeks to challenge is 

“protected activity”. Accordingly, this Court must now decide whether the plaintiff has established 

that there is a probability that the plaintiff will prevail on the claim.   

If a court concludes that this threshold showing has been made, it 

must proceed to the second step of the analysis and decide whether 

the plaintiff has established that there is a probability that the 

plaintiff will prevail on the claim. To meet this burden, the plaintiff 

must demonstrate that the complaint is both legally sufficient and 
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supported by a sufficient prima facie showing of facts to sustain a 

favorable judgment if the evidence submitted by the plaintiff is 

credited. The plaintiff’s evidence is accepted as true; the defendant’s 

evidence is evaluated to determine if it defeats the plaintiff’s 

showing as a matter of law.  

 

(Citations omitted. Footnote omitted. Punctuation omitted. Emphasis in original) Wilkes, 306 Ga. 

261-63 (2019).  Plaintiff also must “demonstrate that the complaint is both legally sufficient and 

supported by a sufficient prima facie showing of facts to sustain a favorable judgment if the 

evidence submitted by the plaintiff is credited.” Id. 

 Here, for the reasons described in sections A – D of this motion to dismiss, the Plaintiff 

has failed to demonstrate that he has a probability that he will prevail on the claim.  As above, 

Defendants have shown that Plaintiff lacks standing as a non-member to challenge the conduct of 

the APCA.  Additionally, Plaintiff lacks standing as a private citizen to seek an advisory opinion 

from this Court as to whether Plaintiff has violated the Tax Code. Further, Defendants have 

demonstrated that even if Plaintiff did have standing, they have not attempted to “influence 

legislation”.  Because Plaintiff cannot demonstrate that the Amended Complaint is both legally 

sufficient and supported by a sufficient prima facie showing of facts to sustain a favorable 

judgment, the Amended Complaint should be stricken. 

CONCLUSION 

For the foregoing reasons, Plaintiff has failed to state a claim upon which relief may be 

granted. First, Plaintiff is not a member of APCA. Plaintiff therefore lacks standing to assert that 

Defendants have violated the Articles of Incorporation. Second, Plaintiff lacks standing to enforce 

any provision of the Tax Code against Defendants. Even if Plaintiff could survive the standing 

issue (which he cannot), Defendants have not engaged in any activity that amounts to influencing 

legislation. Accordingly, there is no set of provable facts under which Plaintiff can prevail on his 
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claims and the Complaint should be dismissed. Finally, Plaintiff’s Amended Complaint should be 

stricken as it is an unlawful attempt to silence and intimidate the APCA by attempting to prevent 

APCA from exercising its right to free speech.  

This 12th day of October, 2022. 

      FREEMAN MATHIS & GARY, LLP 

/s/ Brian S. Goldberg 

Brian S. Goldberg 

Georgia Bar No. 128007 

Nicolas Bohorquez 

Georgia Bar No. 517380 

 

Attorneys for Defendants  

 

100 Galleria Parkway 

Suite 1600 

Atlanta, GA 30339-5948 

(770) 818-0000 (telephone) 

(770) 937-9960 (facsimile) 

brian.goldberg@fmglaw.com   

nicolas.bohorquez@fmglaw.com 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that I have this day electronically submitted the foregoing MOTION TO 

DISMISS PLAINTIFF’S COMPLAINT to the Clerk of Court using the Odyssey e-filing system 

which will automatically send electronic mail notification of such filing to the following counsel 

of record:  

Brian E. Daughdrill 

Patrick Doyle Dodson 

GIACOMA ROBERTS & DAUGHDRILL, LLC 

950 East Paces Ferry Road 

Suite 2450 

Atlanta, Georgia 30326 

Telephone: (404) 924-2854 

bdaughdrill@grdlegal.com  

pdodson@grdlegal.com  

 

Attorneys for Plaintiff 

  

This 12th day of October, 2022. 

      FREEMAN MATHIS & GARY, LLP 

/s/ Brian S. Goldberg 

Brian S. Goldberg 

Georgia Bar No. 128007 

Nicolas Bohorquez 

Georgia Bar No. 517380 

 

Attorneys for Defendants  

 

100 Galleria Parkway 

Suite 1600 

Atlanta, GA 30339-5948 

(770) 818-0000 (telephone) 

(770) 937-9960 (facsimile) 

brian.goldberg@fmglaw.com   

nicolas.bohorquez@fmglaw.com  
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